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Background
Under apartheid, South Africa had one of the worst human rights records. The majority of its citizens were disenfranchised on grounds of race and colour, and their human rights violated in numerous arenas. Older persons lived through the entire 44 years of apartheid, and the majority suffer the cumulative effects of racial discrimination and unequal access to resources and opportunities, and consequent socio-economic disadvantage. In April 1994, the first fully democratic elections voted an African National Congress (ANC) led government into power, and the new Government set about right away redrafting legislation and reforming policy in virtually all arenas. In 1996 the country adopted a progressive new Constitution and Bill of Rights, which emphasises equitable human rights for all citizens. Several initiatives have contributed moreover to building a human rights culture for older persons.    

In line with international human rights convenants and treaties, the Constitution and Bill of Rights include civil and political rights (CPR) and economic, social and cultural rights (ESCR). The Constitution and comprehensive legislation are aimed pertinently at combating unfair discrimination. However, while the Constitution prohibits age discrimination, it does not stipulate rights for older persons. The ESCR cover a wide range of socio-economic rights, which the State is compelled to fulfil. The Government has a duty thus to provide a range of services to meet the socio-economic needs of the poorest and most vulnerable citizens, within the constraint of available resources. Its current strategic plan aims to promote the goals of sustainable development and to redress past imbalances, through a macro policy approach to service delivery that integrates socio-economic development. 

Although specific, new legislation exists to protect older persons' rights (the Older Persons Act 13 of 2006), gaps remain in the implementation of constitutional and legal provisions and practices in law. Older persons are not mentioned in the agendas of relevant strategies of any ministry, nor in poverty, development, HIV/AIDS and other national agendas. A main obstacle to the implementation of these rights is that the Government purportedly lacks financial resources. As the Government has an obligation to protect vulnerable citizens, it should prioritise resource allocation to ensure that older persons’ rights are realised progressively and fully.

The South African Human Rights Commission (SAHRC), mandated to translate the Constitution's human rights vision into reality, notes that while some significant success has been achieved in the pursuit of equality, deep divides remain in human development: specifically, between rich and poor, black and white, old and young, and urban and rural areas.1 

Older persons and human rights
The majority of South Africans are poor and vulnerable and need protection and service provision. For them to enjoy spiritual fulfilment, freedom and material security, their CPR and ESCR thus need to be honoured. Only limited recognition of and access to their ESCR has materialised thus far, but the State does provide them social protection in the form of non-contributory, albeit means tested social old age pensions. Eligible women age 60 years and over and men age 65 years and over receive monthly pension benefits of approximately US$120, as well as  free or discounted health care at public sector facilities. A downside of the social pension programme however is that other vulnerabilities and responses needed tend to be sidelined.

The Madrid International Plan of Action on Ageing (2002) and the African Union's Policy Framework and Plan of Action on Ageing (2003) provide a comprehensive framework for advancing older persons' rights and interests, and the Government has made some progress in implementing recommendations in the plans since the Second World Assembly on Ageing. However, most lobbying, law reform, social mobilisation, litigation and law making processes in the years following democracy paid little attention to older persons. Then, towards the end of the 1990s, the media began to expose the plight of older persons who are abused in their home, community or residential care facility. In 2000 a Ministerial Committee of Inquiry report documented numerous instances of abuse, neglect and marginalisation, which stirred the social conscience of the nation and started a process which culminated in the enactment of specific legislation to protect older persons' rights. 

The Older Persons Act 13 of 2006 provides a comprehensive framework for the protection of older persons' rights and the creation of mechanisms and structures within communities, to ensure that their welfare and safety are safeguarded, their interests advanced and their status maintained. While the Act deals effectively with the plight of vulnerable older persons and prohibits abuse specifically, it aims additionally, through a developmental approach, to empower them by encouraging the initiation of programmes and services to advance their well-being and integration. It provides moreover for the protection of older persons’ rights as recipients of services provided by the State and the regulation of state subsidised residential care facilities. 

The Department of Social Development, which has primary responsibility for older persons' well-being, has come some way in ensuring that their dignity, safety and participation are protected – albeit under an "abuse," and therefore vulnerability, mantle. However, it has not foregrounded their rights to participate in development processes and share in the benefits of development – only rhetorically. Older persons continue to be viewed largely as welfare recipients and a "burden," or drain on scarce resources, and not as a development resource. Nonetheless, their contributions to family and community life are being acknowledged gradually.

Other successes achieved relating to the advancement of older persons' rights include the establishment of the South African Older Persons' Forum in 2005, spearheaded by the SAHRC in partnership with stakeholders. The Commission has contributed moreover to the development of "policy directions," although the country still lacks a national policy on ageing, and to the achievement of "commitment" from various government agencies responsible for older persons. But despite the efforts and new legislation, older persons' situation has hardly improved visibly.  

Key issues
Numerous challenges faced by the country and citizens as a whole, such as underdevelopment, poverty, unemployment and the effects of HIV/AIDS, contribute to a lag in the realisation of older persons' rights. In addition, many experience the consequences of rural to urban migration of younger kin, or where they follow migrant kin, displacement at an urban destination. Older women, in particular, are often burdened with the care of grandchildren whose parents are absent, and increasingly they assume responsibility for the care of persons infected with or affected by HIV/AIDS. The majority live in poor housing and many have difficulty in accessing health care, or are dissatisfied with treatment they receive at public health care facilities. Many experience the family care responsibility they shoulder as a burden and perceive it as a violation of their human rights.

Institutional responses to the plight and needs of vulnerable older persons other than social protection have been less adequate. Public health care provision is unsatisfactory, and the health system is currently deficient in numerous respects and experiences multiple strains: due not only to a need to respond to the HIV/AIDS and tuberculosis epidemics, but to cope with chronic staff shortages, low levels of worker satisfaction, inadequate resource allocation, and and demands. Deficiencies include a shortage of trained health care workers, shortages of medications at clinics, long waiting periods for treatment, poor and inaccessible infrastructure, and a disregard for patients' rights. Health policy prioritises child and maternal care, and older persons' health care needs are marginalised. Their constitutional right to good quality health care is thus compromised as a function of biased policy and sectoral ills.

Another key area in which older persons are vulnerable to violation of their rights is gender inequality. In patriarchal African society, older women's rights to property inheritance are violated commonly and they are at risk of abuse, violence and exploitation. Although the constitutional and legal framework provides for the protection of their rights, African women in rural areas are subject to vagaries and iniquities of customary law, or indigenous law and custom, buttressed by male dominated tribal authorities, and the application of statutory law in their case may be less systematic. Older widows are especially vulnerable to violation of their right to succession, and may be evicted from a deceased husband's house and land by male family figures and left destitute.

Although discrimination on grounds of age is outlawed constitutionally, older persons are discriminated against routinely and subjected to stereotypes, marginalisation and inequality in numerous arenas. One such arena is that of mandatory retirement age, pegged at age 60 or 65, or even younger. An older person has virtually no chance of being retained in, or re-entering the formal labour force. While employment policies provide for the protection of a full range of workers' human rights, they notably fail to mention age discrimination. An issue being challenged at present is the alleged unconstitutionality of the exclusion of men age 60–64 years from eligibility for a social pension – viewed as discriminatory and an infringement of their right to social security, equality and human dignity. The relevant ministry is opposing a court order application to declare the regulation and act discriminatory (it is unwilling to allocate additional resources to meet the costs of pensions for men from a younger age), while human rights organisations are arguing that there is no justification for differentiation in the provision of social security benefits to men and women. 

Other areas of potential or real violation of older persons' human rights may be identified similarly.

Changes and mechanisms needed
Despite a progressive Constitution and a comprehensive legal framework to protect older persons’ rights, their needs are accorded a lower priority invariably to those of children and the youth in resource allocation. Institutional adjustments are indicated, as are changes in key policies required, to ensure that older persons’ rights are honoured. Equally, older persons need to be enabled to assert their rights better, and to this end awareness raising and their continuing empowerment to know and exercise their rights are indicated. Older persons are not yet represented institutionally – at least, not effectively. The South African Older Persons Forum primarily offers non-government organisations (NGOs) that serve older persons an association, more than it provides older persons as primary stakeholders a platform and a voice. Nevertheless, it brings together structures, stakeholders, interest groups, the Government and civil society, to speak as a single structure, engage in dialogue, lobby, advance policy changes and law reform, and monitor matters affecting older persons. 
NGOs have the capacity to mobilise and empower older persons to represent themselves and to advocate for the advancement of their rights and interests; they also have the power to enforce the State to implement ESCR to benefit older persons. Indeed, the non-justiciability of ESCR should not be a barrier to their enforcement in courts of law; activism through several mechanisms can achieve new commitment and action on the part of the Government and its agencies to implement the rights. Much of what has been achieved thus far to improve older persons’ situation has been due to NGOs’ efforts; thus do they constitute an effective mechanism for change in this regard.
 Non-governmental organisations, the Government and older persons are therefore key agencies and actors to effect changes, in partnerships, towards strengthening a human rights culture and affording older persons a better deal, as well as constructing a more equitable society and achieving development goals inclusive of older persons in the processes. Finally, the SAHRC continues to have a central role in promoting the protection, development and attainment of older persons' rights and in monitoring and assessing observance of their rights; additionally, it can advise the Government on steps it should take to meet its obligations and commitments to vulnerable older citizens.

Note
1
The authors have drawn in part on a key address, entitled "Developments in South Africa located in an African context: Bridging the divide between North and South," given by Jody Kollapen, Chairperson of the SAHRC, to the International Federation on Ageing 8th Global Conference, in Copenhagen, Denmark on May 30 – June 2, 2006.
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